INTRODUCTION
In Miller v. California,I the United States Supreme Court crafted a three-part test for judging whether material is obscene and therefore unprotected by the first amendment. 2 According to the Miller test, the fact finder must ask:
(a) whether the "average person, applying contemporary community standards" would find that the work, taken as a whole, appeals to the prurient interest... ; (b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by applicable state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value. 3 In Pope v. Illinois, 4 the Supreme Court clarified the meaning of the third prong of the Miller test, namely, the value element. Consolidating two unrelated obscenity prosecutions, the Court considered whether an adjudicator must apply national or local community standards to decide whether allegedly obscene material has redeeming social value. Both trial courts had instructed the juries to use a local standard to determine the value issue.
The Pope Court held that a fact finder must decide the value question using an objective, reasonable person standard and not that of the local community. 5 Only a reasonable person standard, the Court reasoned, could effectively protect material under the first should use the values of the average community member, 2 2 the Court failed to state explicitly whether it was referring to the local or national community. However, it can be inferred that the Supreme Court intended to use the standards of the local community. The trial court required jurors to evaluate the impact of allegedly obscene material "upon the average person in the community" using "present-day standards of the community." 23 Becausejurors have a local conception of their community and because the Supreme Court approved the jury instructions verbatim, it follows that the Supreme Court intended to use the standards of the local community in determining whether material is obscene.
Although the Roth Court did not explicitly specify that a lack of value must be an element in determining obscenity, the Court indicated in dicta that such a requirement exists. Justice Brennan wrote that "implicit in the history of the first amendment is the rejection of obscenity as utterly without redeeming social importance. ' 24 However, the lack of social value of allegedly obscene material was not part of the Roth test itself. Instead, it was a justification to exclude obscenity from first amendment protection. 25 Five years later, in Manual Enterprises v. Day, 2 6 the Court clarified the question of community standards, stating that a "national standard of decency" should govern obscenity cases in order to prevent "the intolerable consequence of denying some sections of the country access to materials, there deemed acceptable, which in others might be considered offensive to prevailing community standards of decency." 2 7 This patchwork of community standards would result, according to Justice Harlan, if each local community enacted its own obscenity laws. 28 In Manual Enterprises, the Court introduced the concept of "patent offensiveness," which the Court defined as material which "affront[s] community standards." 29 The Manual Enterprise Court overturned the Post Office Department's declaration that three homosexual magazines were obscene. The Court derived the patentoffensiveness standard from the requirements of the Comstock [Vol. 78
Act. 3 0 That statute prohibited the mailing of "obscene, lewd, lascivious, indecent, filthy or vile" material. 3 ' In effect, according to the Court, this language limited obscenity to hard-core pornography, 3 2 a standard which was adopted by the Supreme Court in subsequent obscenity cases.
3
The Manual Enterprises test, like that of Roth, did not contain an explicit value element. However, the Manual Enterprises Court held that the "patent offensiveness" prong should act as a value check on the "prurient appeal" element. 3 4 The Court recognized that material could appeal to the prurient interest without being patently offensive. The Court sought to protect material which appealed to the prurient interest but which, at the same time, had literary, scientific or artistic value. 3 5 Such material, therefore, must both appeal to the prurient interest and be patently offensive in order to be obscene. The Court reconfirmed this point two years later injacobellis v. Ohio, 3 7 in which it reversed the conviction of the manager of a movie theater for showing allegedly obscene films. Justice Brennan, for the plurality, stated that the first amendment absolutely protects work that appeals to prurient interests if the work has social value. 38 According to Justice Brennan, the two elements could not be weighed against each other. Only material that "utterly" lacks social importance could be restricted regardless of the material's prurient appeal. 3 9 The Court confirmed that an obscenity analysis should be based on national, not local, standards.
40
The new "utterly without value" standard became the basis of the Court's first explicit value test. In Memoirs v. Massachusetts, 4 45 the Court began a sixyear practice of reversing obscenity convictions per curiam if at least five members of the Court, applying their separate tests, thought the material in question was not obscene. 4 6 Redrup consolidated three unrelated obscenity cases in which the defendants were convicted for violating New York, Kentucky, and Arkansas obscenity laws, respectively. 4 7 The Court, in a cursory opinion, explained its reason for reversing the convictions:
Two members of the Court have consistently adhered to the view that a State is utterly without power to suppress, control, or punish the distribution of any writings or pictures upon the ground of their "obscenity." A third has held to the opinion that a State's power in this area is narrowly limited to a distinct and clearly identifiable class of material. Others have subscribed to a not dissimilar standard, holding that a State may not constitutionally inhibit the distribution of literary material as obscene unless [it meets the Memoirs test] .... Another Justice has not viewed the "social value" element as an independent factor in the judgment of obscenity.
Whichever of the constitutional views is brought to bear upon the cases before us, it is clear that the judgments cannot stand. Accord- 42 Id. at 418 (plurality opinion). 43 Id. at 419 (plurality opinion). 44 See sources cited supra note 32. 45 The second prong, which requires that obscene material be patently offensive, was derived from the Court's decision in Manual Enterprises and prohibits only hard-core pornography. 5 5 The Court in Miller stated that " [u] nder the holdings announced today, no one will be subject to prosecution for the sale or exposure of obscene materials unless these materials depict or describe patently offensive 'hard-core' sexual conduct specifically defined by the regulating state law, as written or construed." 5 6 By requiring a state statute to prohibit specifically the type of portrayal that would be deemed obscene, the Court also added a due process standard to the second prong.
The third prong of the Miller test, the value element, represented the most significant departure from the Court's previous tests. 5 of "utterly without redeeming social value." 58 Instead, it defined obscene material as work, which, "taken as a whole, lacks serious literary, artistic, political, or scientific value." 59 Chief Justice Burger, writing for the Court in Miller, rejected the "utterly without value" standard of Memoirs because this standard created a "burden virtually impossible to discharge under our criminal standards of proof." ' 
60
Instead, Chief Justice Burger adopted a value standard that was novel in at least three ways. First, requiring the material "taken as a whole" to have "serious" value allowed the fact finder to consider the intent behind the material's dissemination. According to the Court's standard, the first amendment protects material with literary, artistic, political, or scientific content only if that content is included for a legitimate reason.
6 '
The standard ensured that the sham inclusion of valuable material within an otherwise obscene work will not be sufficient to obtain first amendment protection. Thus, no longer would "'[a] quotation from Voltaire in the fly-leaf of a book ... redeem an otherwise obscene publication.' "62 Second, the Miller test restricted the meaning of "social importance" to include works with only literary, artistic, political, or scientific value. Although "value" should be broadly construed under the test, the list defining social value was exhaustive. 63 The list, however, did not include entertainment value. If it had, very little material would fall beyond the protection of the first amendment, because even worthless material can be a source of entertainment for some people.
Finally, the Miller test was novel because it addressed the issue of which standard, national or local, the fact finder should apply in obscenity cases. The Court stated explicitly that "prurient interest" and "patent offensiveness" are questions of fact which should be judged according to local community standards. [Vol. 78
By contrast, the Miller Court did not specify which standard, national or local, applies to the value element; in fact, it failed to mention any standard at all in its discussion of value. Instead, the Court said that "[t]he First Amendment protects works which, taken as a whole, have serious literary, artistic, political, or scientific value, regardless of whether the government or a majority of the people approve of the ideas these works represent. ' '65 By addressing the value element separately from the prurient interest and patent offensiveness elements to which local standards are to apply, the Miller Court implied that a community standard other than a local standard should be used. 6 6 However, the Court declined to articulate a specific value standard. Thus, the Miller Court set the stage for the Court's consideration in Pope of the appropriate standards to use in the evaluation of the value element.
In Pope, the Court addressed only the issue of whether to apply local or national community standards to the question of whether a work has redeeming social value. It did not evaluate the meaning of the term "value." In fact, the exact definition of "value," unlike the definitions of "prurient interest" and "patent offensiveness," has never been determined by the Supreme Court. 67 Thus, the exact scope of what may be considered redeeming social value remains uncertain. Such uncertainty, in turn, endangers the due process right of notice of criminality of those who deal with sexually-explicit material. 66 See Pope, 107 S. Ct. at 1920-21 (first two prongs of the Miller test apply a local community standard).
67 On its face, "value" does not seem to be more self-defining than "prurient interest" and "patent offensiveness." Arguably, the Miller language does provide some guidance in the analysis of"value," for it specifies types of value-literary, artistic, political, or scientific. Nonetheless, different people interpret "value" differently, just as they in- 
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People v. Pope. 7 1 In both cases, the defendants sold sexually-explicit magazines to Illinois undercover police detectives while working as attendants in adult book stores. 7 2 The defendants were charged with the offense of "obscenity" for selling the magazines.
73
At trial, both defendants argued that the then-current version of the Illinois obscenity statute violated the first and fourteenth amendments because it ordered fact finders to use a local, not a national, community standard to determine the value of allegedly obscene material. 74 Each trial court rejected the defendants' assertions, instead instructing the jury to refer to the values of ordinary citizens in the State of Illinois. The juries found both defendants guilty and both subsequently appealed. 7 6 The Illinois Court of Appeals, Second District, affirmed the convictions, again rejecting the defendants' assertions that the issue of whether the works have value must be determined using national, not local, community standards. To determine whether material has "serious value," the fact finder must refer to the standards of a reasonable person. The Court held that "[t]he proper inquiry is not whether an ordinary member of any given community would find serious literary, artistic, political, or scientific value in allegedly obscene material, but whether a reasonable person would find such value in the material, taken as a whole."
The rationale underlying the Court's test is that a reasonable person standard is the most effective way to protect a minority group's views. 8 6 Even if only a small minority of the population finds value in a work, the Court reasoned, a "reasonable person" may still conclude that the work has value. 87 Thus, a work which suffers from unpopularity could still receive first amendment protection. With a local standard, however, a juror would have to apply the local community's standards, regardless of whether a reasonable person would agree with her.
8 8 The application of a local standard could ban the same unpopular work which a minority of the community found appealing. If, by objective standards, that work is valuable, banning the work would violate the first amendment rights of the minority. Because both trial courts had applied a state-wide standard to the value element and rejected a national standard, the-Supreme Court held that the jury instructions were unconstitutional. 90 The
Court therefore vacated the opinion of the court of appeals.
9 1
Harmless Error Analysis
Having found the jury instructions unconstitutional, the Court then considered whether to reverse the defendants' convictions outright or preserve the verdicts if the erroneous instructions were found to be harmless error. 92 According to the plurality, a constitutional error is harmless and will not require automatic reversal of the verdict "if a reviewing court concludes that no rational juror, if properly instructed, could find value in the magazines . . . 93 The Court decided not to reverse the convictions. Instead, it remanded the case to the Illinois Court of Appeals because the unconstitutional jury instruction did not preclude the jury from considering the value question.
9 4 On remand, the court of appeals was instructed to determine whether any rational juror, if properly instructed, could find value in the magazines.
9 5
The Court also declined to invalidate the repealed state statute because even if it did so, the defendants would still be vulnerable to another prosecution under the new statute.
9 6 Even if they were acquitted under the former statute, a second prosecution could occur because the repealed statute had been interpreted as incorporating the third prong of the Memoirs "utterly without redeeming social value" test, 9 7 a standard which required a higher burden of proof than the one articulated in Miller. 9 [Vol. 78 the defendants could not reasonably claim that they had inadequate notice that the state would prosecute the sale of obscene material. 9 9 Moreover, the Court noted that simply invalidating the repealed statute would not prevent the Illinois courts from applying unconstitutional value standards in the future. 10 0 The Court wanted to determine the proper value standard to prevent constitutional errors in future obscenity cases. For these reasons, the Court maintained that invalidating the repealed obscenity statute would be ineffective to protect the defendants' rights. 10 1 The plurality stated that the convictions did not require automatic reversal because the unconstitutional jury instructions did not necessarily constitute substantial errors. 10 2 The Court compared the situation in Pope to that in Rose v. Clark,1 0 3 a recent murder case in which a judge's erroneous instructions on the issue of malice improperly shifted the burden of proving malice to the defendant. The Court applied a harmless error inquiry in Rose because it determined that the shift in the burden of proof was not fundamentally unfair. 10 5 That is, absent substantial errors, such as the denial of counsel or bias of the adjudicator, a conviction should be affirmed "where a reviewing court can find that the record developed at trial established guilt beyond a reasonable doubt .... " 106 In Rose, the Court decided the error in the instructions lacked fundamental unfairness and refused to reverse the verdict automatically for two reasons. First, despite the error, the Court reasoned that the jury might have considered whether the defendant had malice and, therefore, would have reached the correct verdict. 1 0 7 Second, the Court reasoned that "[w]hen a jury is instructed to presume malice from predicate facts, it still must find those facts beyond a reasonable doubt."' 108 The Court noted that in many cases the predicate facts establish intent, "so that no rational jury could find that the defendant committed the relevant criminal act but did not intend to cause injury."' 1 9 According to the Court in Rose, harmless error inquiry is to be applied as long as the trial rec-ord contains facts which establish guilt beyond a reasonable doubt, because a jury's possible reliance on an unconstitutional presumption is not a sufficient reason to vacate a conviction. 1 10 Applying the reasoning of Rose, the Supreme Court in Pope v. Illinois noted that the jurors did consider facts relating to the value issue. They had to find, among other things, that the magazines were "utterly without redeeming social value." ' 1 1 Thus, although the jury instructions were unconstitutional, the Court stated, "if a reviewing court concludes that no rational juror, if properly instructed, could find value in the magazines, the convictions should stand."' 12 In articulating this standard, the Court specifically overruled cases decided prior to Rose which required an automatic reversal if the instructions did not require the jury to consider each element of the crime under the proper standard of proof.
13
After deciding to apply the harmless error standard, the Court indicated that it had the authority to decide whether, based on the trial record, the constitutional error was harmless." 1 4 However, the Court declined to decide that question in Pope, noting that it must decide harmless error questions sparingly. Because of this wide range of taste, Justice Scalia also criticized the test which Justice Stevens set out in his dissent. That test requires the trier of fact to ask whether a reasonable person could find value in allegedly obscene material.' 2 3 The answer to that inquiry, according to Justice Scalia, will always be affirmative because there will always be someone who finds some value in a work.' 24 Justice Scalia thus criticized Justice Stevens' test, although he agreed with Justice Stevens' objectives. Thus, Justice Stevens asserted that in obscenity cases, the prosecution must prove the existence of each of the three elements of the Miller test beyond a reasonable doubt. 13 2 In this case, however, because of the erroneous instructions regarding value, the jury had failed to use the correct standard of proof in considering the third element of the test. 133 He compared this situation to a case which held that "the constitutional right to trial by jury forbids a judge from directing a verdict for the prosecution." 134 A jury's failure to find one or all of the essential elements of the crime "can never constitute harmless error," Justice Stevens concluded. 135 Justice Stevens then rejected the reasonable person standard because it incorrectly assumes that the "reasonable person" is an absolute standard and that all reasonable people will agree as to which material is obscene. 13 6 Justice Stevens argued that reasonable people will differ on the value question, with some reasonable people finding value in material which other reasonable people conclude is worthless, and, therefore, the Court's standard offered no real guidance to the jury.' 3 7 Without effective jury instructions, according to Justice Stevens, valuable work may be banned in viola-tion of the first amendment. 139 According to this standard, if anyone finds serious value in allegedly obscene material, it should be protected. Justice Stevens argued that this standard would prevent obscenity laws from censoring or severely limiting the availability of material to the public.
D. JUSTICE BLACKMUN'S PARTIAL CONCURRENCE

140
Justice Stevens also disagreed with the plurality because of "insurmountable problems involved in [the] criminalization" of obscenity. 14 1 No definition of obscenity, he stated, can adequately notify the public about which material is legally obscene and which is merely sexually-explicit.' 42 Justice Stevens noted that "the Constitution 'requires that a penal statute define the criminal offense with sufficient definiteness that ordinary people can understand what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement.' "143 Arbitrary and selective prosecutions, which result from a vague definition of obscenity, decrease the effectiveness of notice that certain conduct is illegal.' 4 4
Justice Stevens argued that criminalizing obscene material effectively controls people's thoughts in violation of the first amendment.' 4 5 Although he conceded that a state may regulate obscenity for the narrow purposes of protecting minors and unconsenting adults, he maintained that such interests do not justify the broad criminalization of obscene material.' 4 6 Instead of the state deciding for its citizens what material has value and what does not, Justice Stevens asserted that the population as a whole should determine the value of material.' 4 7 He noted that there is a high demand for sexually-explicit material and that many well-intentioned people believe it serves a worthwhile purpose. Such a high demand indicates that many people do in fact find value in a wide range of sexually-explicit material. Justice Stevens maintained that only "the marketplace of ideas" should determine whether material is obscene.
48
That is, the public, if exposed to all available types of material, will choose that which it decides has value. Justice Stevens implied that all regulation of worthless material should be left to the people themselves and not to the legislatures or the courts.1 4 9 E.
JUSTICE BRENNAN'S DISSENT Justice Brennan wrote separately to reiterate his long-standing view that any regulation of "obscene" material, with respect to consenting adults, does not provide sufficiently clear notice to the public as to which material is legally obscene.' 5 0 Lack of clear and specific notice, he asserted, will result in a "substantial erosion" of first amendment rights to freedom of speech.' 5 '
Justice Brennan agreed with all of Justice Stevens' dissent, except footnote eleven, in which Justice Stevens maintained that the state may constitutionally regulate the sale and exhibition, in contrast to the legality, of both obscene and nonobscene material.' 52 IV.
DISCUSSION AND ANALYSIS
A. THE DEBATE OVER STANDARDS
The debate over whether to use a national or local standard in defining obscenity dates back to Manual Enterprises, 15 3 in which Justice Harlan provided the first rationale for using a national standard to evaluate obscenity cases. He argued that "a national standard of decency" is appropriate, particularly if a federal statute is involved, because obscenity issues affect the entire country.' 54 Absent specific legislation requiring that local standards be applied, according to Justice Harlan, the relevant community should be the entire country.
15-5
This argument was echoed by Justice Brennan eleven years later in his powerful dissent in Paris Adult Theater I v. Slaton,' 5 6 in which he stressed the importance of a clear definition of obscenity.
Only with a clear standard could the government adequately notify people who deal with sexually-oriented material as to which material is considered legally obscene. 157 He maintained that one uniform national law would be easier to understand than hundreds of local laws and would provide more effective notice of the law as required by the due process clause of the fourteenth amendment.' 58 In Jacobellis v. Ohio, 159 Justice Brennan articulated perhaps the strongest argument that has been made to support a national standard. 160 Stating that "it is, after all, a national constitution we are expounding,"' 16 1 he maintained that laws applying local standards would threaten all citizens' first amendment rights of free expression. Obscenity statutes in one locale, he argued, would have a chilling effect on communities elsewhere. 162 If members of one community knew that people had been prosecuted in a nearby community for dealing with certain sexually-explicit material, they might decide not to deal with that material in their own town for fear of prosecution. 16 3 Distributors of sexually-oriented material, said Justice Brennan, would not risk a criminal conviction simply to test the different obscenity laws in the two communities. 1 6 4 For that reason, he noted, the Supreme Court has repeatedly refused to "tolerate a result whereby 'the constitutional limits of free expression in the Nation would vary with state lines.' " 165 Justice Brennan's argument assumes that a national standard will be generally more permissive than local standards. 166 If the national standard were stricter than local ones, the national standard would effectively restrict rather than promote the availability of sexual material and would thereby frustrate Justice Brennan's goal of relatively free expression. Similarly, Justice Brennan considered the effect only of a community with strict standards relative to its neighbors; he failed to analyze the converse situation, namely, the poten-156 413 U.S. 49, 78 (1973)(Brennan,J., dissenting). 157 Id. at 86 (Brennan, J., dissenting). tially expansive effect of a community's permissive standards on its neighbors. 167 As one commentator noted, however, this latter danger is probably illusory because a community whose citizens have generally permissive values regarding sexual material would be unlikely to prosecute its distribution, even if the material were legally obscene. 168 It would not be worthwhile for that community to prosecute material if it were not in reality considered offensive or harmful. A lack of local prosecution would not affect local inhabitants' behavior; therefore, there would be no risk of an expansive effect.
In Miller v. California,' 69 Chief Justice Burger, writing for the majority, rejected the national standard for the first two prongs of the Miller test and instead held that fact finders must apply a statewide community standard. 170 He maintained that there is no ascertainable national obscenity standard because values regarding obscenity vary widely from locale to locale. 17 1 Chief Justice Burger admitted that the scope of first amendment protection must be uniform in the nation, but he maintained that the factual determination of contemporary community standards could be based on local standards. 17 2 He stated that
[u]nder a National Constitution, fundamental First Amendment limitations on the powers of the States do not vary from community to community, but this does not mean that there are, or should or can be, fixed, uniform national standards .... To require a State to structure obscenity proceedings around evidence of a national "community standard" would be an exercise in futility.
173
ChiefJustice Burger noted that even if a uniform standard were formulated, jurors would not necessarily apply it. 174 Traditionally, he said, jurors use their local community's standards, qualified by the judge's limiting instructions and would be unable to apply an "abstract [national] formulation."' 17 5
Further, Chief Justice Burger rejected a national standard because he believed it would stifle the local diversity of the nation. He stated:
It is neither realistic nor constitutionally sound to read the First Chief Justice Burger's argument in Miller favoring a local standard explicitly addressed only the prurient interest and patent offensiveness elements of the tripartite test, not the value element. However, the arguments he uses are the same ones that other Justices have used to support local standards with regard to obscenity in general. 1 7 7 Therefore, ChiefJustice Burger's statements are useful because they articulate the point of view of those who favor local community standards for determining value.
Ultimately, of course, the Supreme Court in Pope v. Illinois held that the fact finder must use an objective national standard-that of the reasonable person-to decide the value question.1 7 8 After Pope, the fact finder in obscenity cases must judge the value of material based on how the average American would evaluate it, not on the basis of her own personal opinion.'
79
Exactly what values the reasonable person embodies may be difficult to determine, however, because the reasonable person in obscenity cases may not be the same reasonable person in other cases, such as tort actions. In tort cases, the reasonable person is not average.' 8 0 She has superior judgment and personifies "a community ideal of reasonable behavior . "8... 11 In obscenity cases, however, the standard is used to gauge what might be termed a person's weaknesses for sexually-explicit material, 18 2 as many people consider an affinity for sexual material to be a weakness.' 83 Because the reasonable person in obscenity cases has both the strengths and the weaknesses of an average person, she may provide a relatively realistic standard of behavior. Given the realistic quality of the standard, then, the outcome of an obscenity case using a reasonable person test should be predictable, especially in comparison to cases which use a local standard. This predictable outcome is not, however, necessarily the case. A national standard may not produce an outcome that differs at all from the use of another standard.
In theory, the use of a national reasonable person standard would produce an outcome which differs from the use of a local standard to determine whether material is obscene. For example, jurors in Berkeley, California would probably judge sexually-explicit material differently from jurors in Birmingham, Alabama. 184 Using local standards, juries from the two communities would therefore resolve the value issue differently. Under a national standard, however, the juries would have to apply the same value standard and would therefore resolve their cases identically.
In practice, however, it is doubtful that the choice of tests would have a significant impact. Jurors are likely to find it difficult to apply an abstract national standard because the issues in obscenity cases differ significantly from those in other cases.' 8 5 Obscenity is uniquely linked to strongly held, emotionally-charged local values, such as religion, 1 8 6 which is perhaps the strongest determinant of people's attitudes toward all issues, including obscenity.' 8 7 Other local factors which affect people's attitudes towards obscenity include education, economic status, and occupation.' Lessons about sex and morality begin at an impressionable early age from parents and from religious and secular schools. 18 9 Because exposure to these concepts starts at such a young age and because the concepts are internalized over a long period of time, people's opinions on pornography and obscenity are deeply engrained. 190 Thus, it seems unlikely that a juror could immediately transcend local community norms and values which have been internalized over several decades, merely because of ajudge's instruction to use a national value standard. 191 Even if the juror tried to do so, morality is too deeply entrenched to be put aside during a trial. As Justice Stevens stated in Smith v. United States, "[i]n the final analysis, the guilt or innocence of a criminal defendant in an obscenity trial is determined primarily by individual jurors' subjective reactions to the materials in question rather than by the predictable application of rules of law."' 19 2
The tendency ofjurors to apply their local standards is consistent with the fact that juries are local institutions. The only trait that all jurors in a particular case will have in common is where they live. In fact, lawyers will often choose whether to have a jury trial based on the location of the trial. 19 3 Defense attorneys might, for example, waive the right to ajury in an obscenity case if they perceive the community to be conservative. This tactic indicates that many trial lawyers believe jurors generally vote consistently with the values of their local community.
4
The personal nature of obscenity issues, coupled with peer pressure among jurors, may also affect the jury's deliberative process.' 95 Because obscenity is such a sensitive subject, a juror may react differently to the same material, depending on whether she is in a private or public setting.' 9 6 As Justice Stevens stated, one juror's opinion "will inevitably influence the perceptions of other jurors," particularly those who find the material appealing but perceive that they are in the minority and are hesitant to articulate their view.
7
Moreover, at least one study has shown that most people believe that they are more permissive than others with regard to sexually-oriented material.' 9 8 A juror's perception that she is more permissive than her peers might make her hesitant to speak favorably about the sexually-explicit material.
In sum, jurors will probably not apply a national value standard that differs from their own local one. Moreover, the standard they do apply is likely to be linked to the standards that they perceive their fellow jurors will apply. It is difficult, if not impossible, to predict exactly which standards a juror will use in obscenity cases. As a result, judicial insistence on a national standard may well be futile.
The impact of Pope v. Illinois on the law of obscenity, therefore, is questionable, particularly in light of the Court's decision to subject the case to harmless error inquiry. 1 99 In so doing, the Supreme Court in effect instructed the appeals court to determine whether the choice of a reasonable person standard over the local standard, which the trial courts used, leads to a finding that the works had value and were therefore not obscene. 20 0 If, under a reasonable person standard the lower court determines that the works are not obscene, it must set aside the defendants' convictions. If, however, the court finds that the application of the local standard had no substantial effect on the value determination, the convictions must stand. 20 1 Because of the practical reality of the jury deliberation process, 20 2 the convictions will probably survive the harmless error inquiry.
B. HARMLESS ERROR
The Supreme Court first articulated the harmless error rule in Chapman v. California, 203 holding that not all constitutional errors require an automatic reversal of the trial verdict if the errors are so insignificant that they may be deemed harmless. 20 4 In criminal cases, if a reviewing court holds that a constitutional error was committed at trial, it may not set aside the conviction if it determines, after considering the whole record, that the error was "harmless beyond a reasonable doubt. '20 5 The Chapman Court stated, however, that an error is harmless only if it did not contribute to the final verdict. 20 6 If there is even "a reasonable possibility" that the mistake contributed to the conviction, the error is not harmless and the conviction must be set aside. 20 7 In Hamling v. United States, 208 a case closely analogous to Pope, the Supreme Court significantly modified the standard set forth in Chapman. The Hamling defendants were convicted of mailing and conspiring to mail an obscene brochure. The trial judge, applying the Miller test, erroneously instructed the jury to refer to a national standard instead of a local one to determine whether the material was patently offensive.
9
The Supreme Court held that the trial judge should have used a local standard, but it concluded that "reversal is required only where there is a probability that the excision of the references to the 'nation as a whole' ... would have materially affected the deliberations of the jury." 2 10 The Court upheld the convictions, reasoning that the erroneous instructions had not "materially affected" the jury's deliberations because of the "confusing and often gossamer distinctions between 'national' standards and other types of standards."
Recently, the Court broadened further the application of the harmless error analysis. In Delaware v. Van Arsdall, 21 2 for example, the Court extended the harmless error analysis to violations of a defendant's right to cross-examine an adverse witness. 21 3 In Van Arsdall, the trial judge prohibited the defense counsel from cross-examining a testifying witness in the presence of the jury, which ultimately convicted the defendant of first-degree murder. 2 14 The Court determined that the trial judge had violated the defendant's right to cross-examine an adverse witness but concluded that the denial of the opportunity to cross-examine is not prejudicial in every case. 2 15 The Court therefore remanded the case for a harmless error analysis.
16
In Rose v. Clark, 21 7 the Court further expanded the application of the harmless error analysis to include erroneous jury instructions on the alleged malicious intent of the defendant, who was convicted of murder. In Rose, the trial judge erroneously instructed the jury that "[a]ll homicides are presumed to be malicious in the absence of evidence which would rebut the implied presumption." 2 18 Justice Powell, writing for the majority, declined to classify erroneous jury instructions as errors which require automatic reversal because they do not "necessarily render a trial unfair." 2 19 Such reversible errors are "the exception and not the rule." 220 Justice Powell wrote that "if the defendant had counsel and was tried by an impartial adjudicator, there is a strong presumption that any other errors that may have occurred are subject to harmless error analysis." In effect, the standard that the Rose Court articulated establishes that as long as the trial record reveals sufficient evidence of guilt, a reviewing court does not have to consider the constitutional fairness of the trial proceedings. If the reviewing court believes that the record supports a conviction, despite procedural errors, the conviction must stand. Such an outcome-oriented perspective could violate the defendant's constitutional rights to a jury trial and the tenets of procedural due process. 2 25 In harmless error analysis, the appellate court reviews the record and uses its own discretion to determine whether the state established guilt beyond a reasonable doubt. Essentially, the court must engage in factual review of the evidence in the record, which is a task properly delegated to the jury. 22 6 If the reviewing court affirms the conviction, despite a constitutional error at trial, the defendant potentially suffers two constitutional violations. The first occurs at trial when the judge gives erroneous jury instructions, as in Pope; 22 7 the second violation occurs on appeal, when the appellate court reviews facts which are properly in the realm of the jury.
2 28 As Justice Blackmun stated: [T]he question a reviewing court must ask is not whether guilt may be spelt out on a record, but whether guilt has been found by a jury according to the procedures and standards required by the Constitution ....
When a jury has not been properly instructed concerning an essential element of the offense that has been charged, the danger exists that the defendant has been deprived of his Sixth and Fourteenth Amendment rights to have a jury determine whether the State has proved each element of the offense beyond a reasonable doubt.
229
In Pope, however, the Supreme Court specifically overruled previous cases which held that a conviction can never stand if the jury instructions do not require the jury to find each element of the crime under the proper standard of proof.
23 0 Therefore, although the value element of the obscenity test was not found under the proper standard of proof, the convictions, according to Pope and Rose, may stand. Furthermore, in light of Hamling, 2 3 ' which allowed a guilty verdict to stand despite an erroneous instruction on obscenity standards it is extremely unlikely that the Illinois Court of Appeals will reverse the convictions in Pope.
V. CONCLUSION
After Pope, fact finders must apply a reasonable person standard to determine whether allegedly obscene material has redeeming social value. Successful application of the reasonable person standard is unlikely, however, given the local orientation of both the jury process and obscenity issues. Opinions on obscenity are closely linked to religion, education, and economic status, which, in turn, produce strongly engrained values with bonds to the social fabric of the local community. Moreover, because obscenity is a sensitive, personal issue, jurors may choose to disregard a reasonable person standard if they believe it is wrong or immoral. Thus, the Court's choice of a national instead of a local standard will not have a significant impact on future obscenity prosecutions.
Further, the Court's decision in Pope to remand the case for a harmless error inquiry means that the verdicts will probably stand, despite the trial court's unconstitutional value instructions. It is un- 
